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WILLIAM WATT, Merchant in Alxrñ, 


Humbly ſheweth, OH a 
HAT the petitioner, in 1767, took a leaſe for 
three nineteen years and a bedtime, from William 
Murray of Polmaiſe F{q; of ſeveral farms in the Kerle of 
Polmaiſe. DS | % F 203351175 
Of theſe, one called Dykes was poſſeſſed by John 
Wordie, in virtue of a leaſe which did not expire till-the 
I772, five years after the petitioner's entry to the reſt. 
As the petitioner paid a conſiderable higher rent, Wor- 
die agreed to let him have poſſeſſion of his farm; at the ſame 
time, he was to get into the other farms, on the petitioner's 
paying him, for the years to run of his. tack, the ſame rent 
he was after wards liable to pay to the maſter, being 1/. 5s. 
er acre. But as Wordie was thirled to the maſter's miln, 
and liable for a very high duty thereat, repair the dams, 
&c. and likewiſe to pay victual rent, it was ſettled and 


agreed, that the petitioner ſhould perform and W 
ö | 5 a 
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all theſe, and have allowance therefor out of the aggre- 

gate money- rent. 5 | 
In terms of this agreement, Wordie and the petitioner 
interchanged miſſives: That from Wordieto the petitioner - 
was as follows: Sir, I received your letter of this date, 
© and I hereby agree to accept of your offer of 1. 5:. 
Sterling, per Scots acre, for each acre of the lands in 
© Weſter Dykes of Polmaiſe, preſently poſſeſt by me, ac- 
© cording to my tack, for each year during the currency 
of the fame, which has yet five years to run, and expires 
© in the year 1772, according to the laſt menſuration 
made of ſaid lands by Mr Sconce, on condition, that 
you pay to Mr Murray of Polmaiſe yearly, during the 
currency of the ſaid five years, the whole money-rent, 
meal and bear thirlage, multure, as formerly in uſe to 
be paid, conform to faid tack, at the Kerſe milns, with 
the kain-hens, capons, cels, carriage of coals, and other 
preſtations and burdens therein mentioned: And upon 
your producing yearly to me, Mr Murray of Polmaiſe, 
dr his factor's diſcharges, for the money and victual- 
rent, and thirlage, multure, kain, ceſs, carriage of coals, 
and other preſtations therein-mentioned, you ſhall have 
yearly deduction for the amount of the ſame, out of the 
rent you pay to me, being 46 /. 55. Sterling; and you 
ſhall be allowed yearly by me the ſame price for the 
meal and bear that Mr Murray gets for his farms: and 
I hereby agree, that this bargain ſhall be extended upon 
ſtampt-paper, and an aſſignation of my ſaid tack grant- 
ed to you as ſoon as you pleaſe; you finding me ſuffici- 
ent ſecurity for payment of- my rent, after deducting 
what you pay yearly, as above- mentioned, to Mr Mur- 
ray of Polmaiſe, upon my account. I am, c.“ 

In order to extend this bargain upon ſtampt-paper, as 


GK Ka „ A A AA AAA A aA A 6A 6A 


the above miſſive bears, that miſſive, with the one from 


the petitioner to. Mr Wordie, were put into the hands of 
— Mr 


\ 
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Mr Wilſon factor for Polmaiſe, without any other direc- 
tion whatever from either party, than to follow exactly 
the tenor of the miſſives. | 
Mr Wilſon thought it was better to execute a ſub-tack 
than an aflignation; and in writing out this ſub-tack, 


which was executed in December 1767, in enumerating | 


the various ſervices to be performed by the petitioner, 
and for which deduction was to be given him from the 
rent of 1 J. 55. per acre, he committed ſeveral overſights, 
of which the molt capital was, that he only ſtipulated an 
allowance to the petitioner for the multures of the farm- 
meal, but not of the whole crop, as was conditioned in the 
miſſives. 1 78 


The multiplicity of articles in the tack hindered the 


petitioner from adverting to this miſtake, and he ſigned 
it, on the firm belief that it correſponded exactly to the 


miſhves ; however, at the very firſt ſettlement, the miſtake 


was diſcovered, acknowledged, and rectified: Wordie gave 


allowance for the whole multure, in terms of the agreement, 


and a docquetted accompt was ſigned by the petitioner's 
brother to that effect, acknowledging his having got allow- 
ance for ſaid deduction; and of the ſame date, Wordie 
ranted the petitioner an ample diſcharge. x 
That this notwithſtanding, the ſaid John Wordie, and 


June 5. 
1769. 


John Campbell, writer in Stirling, as his factor, brought a 


proceſs before the Commiſſary of Stirling, againſt the pe- 
titioner for repetition of 51. 125. 334. ſaid to be over- 
charged on multures. which the purſuer was not obliged 
to allow. Item, 31. Sterling for ſtatute-work, which the pur- 
ſuer was likeways not obliged to allow: Item, 1 35. 44. for two 
new locks to the barn, theſe left by the purſuer being 
inſufficient ; on account of none of which he pretended the 

etitioner hadany title to a deduction, except for the price 


of fifteen pecks of multure for the farm- meal. The libel. 


alſo concluded for 21. 144. for plowing three acres of the 
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forcſaid farm three 3 1 the petitioner's en- 
try, amounting in whole theſe ſums to 121. 35. 7d. de- 
ducing 125. 6d. for the aforeſaid fifteen pecks of multure 
for the farm-meal, with the intereſt of the balance from 


the date of the citation. | 


The petitioner's defence was, that every article the pe- 
titioner craved, and got allowance of at the accompting 
above-mentioned, was agrecable to their bargain; that 


the rent the petitioner agreed for was 25 J. per acre, and 


all the petitioner got was deduction of what he paid by 
ſervices ; for further than that ſum he was nor could not 
be liable: and with regard to the locks, that they were 
wanted at the purſuer's removal; and as to the plowing, 


that it was included in the bargain he made with the pur- 


Dec. I. 
1769. 


ſuer, and no claim could lie therefor, as the fallowing 


was over before the bargain was made. 


Anſwers were made to theſe defences; and, of this 
date, the Commiſſary was pleaſed to pronounce the fol- 
lowing interlocutor: Finds the purſuer intitled to re- 
« petition of any ſums he credited the defender with by 
fitted accompt in proceſs, beyond what he is intitled to 
© by the ſub-tack libelled on; and that the ſub-tack muſt 


' © be the rule of deciſion betwixt the parties, as being of 


© a date poſterior to the miſſive pled on by the defender: 


Finds, that by the ſaid ſub-tack the defender and cauti- 
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oner are bound to relieve the purſuer, John Wordie, of 
all ſtents, taxations, and other public burdens, and im- 
poſitions whatever; and that, therefore, the defender 
hath no title to the credit taken for the ſtatute-work, 
nor to the multure taken credit for in the ſaid fitted ac- 
compt, except the multure of the farm-meal, and kiln 
dues: Finds the purſuer is not intitled to r e. of 
138. 4d. taken credit for in ſaid accompt, for caſting 
the miln-lead, as the tack warrants that credit: Finds, 


« that the article charged for plowing, the ſame being 


performed 


a 144 1 
performed before the parties agreed upon the ſubſet, 


will fall under that agreement, unleſs the purſuer prove 
a ſeparate paction thereanent; as to which allows him 
a proof: Appoints the defender, Watt, to ſay, by a wri- 
ting under his hand, whether or not the locks he put 
upon the barn were abſolutely neceſſary, and what is 
the amount of the multure and kiln-dues of the farm- 
meal.” And to this interlocutor the Commiſſary adhe- 
red, upon adviſing a reclaiming petition, with anſwers, 
replies, and duplies, with this variation, that he allowed 
a proof of an agreement anent the fallowing, as alledged 
by the purſuer, and the rate of payment: And, upon a 
ſecond reclaiming petition, the Commiſſary ſtill adhered. 

Upon this the petitioner obtained an advocation, which 
came in courſe before Lord Pitfour, Ordinary; but his 
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_ Lordſhip was, of this date, pleaſed to pronounce the fol- aug. 4. 
lowing interlocutor: Finds the ſub-tack is the rule of 1770. 


© accompting, and therefore remits the cauſe /impliciter,” 
And, upon a repreſentation and anſwers, his Lordſhip 


was pleaſed to adhere. Of which judgments the petitio- 1% 9: 


ner muſt crave a review; as, if the purſuer prevail, in- 
ſtead of his paying 11. 5s. per acre, the rate agreed, he 
will pay at the rate of 11. 98. and he is hopeful your 
Lordſhips will have no difficulty to find, that the pur- 
ſuer's proceſs, ſo far as it concludes for repetition of 1. 


128. 32d. Sterling, alledged to be over-charged on mul- 


tures, ought not to be ſuſtained. — | 
That the petitioner was to have deduction for the mul- 
tures of the whole crop, is expreſsly ſettled by the mif- 


ſives. | | | 

In the ſub-tack, indeed, when the deductions are enu- 
merated, the multures for the farm-meal are only taken 
notice of; but this, it is evident, was a mere miſtake : For 
The purſuer does not diſpute, that the miſſive letters 
were the only directions given to Mr Wilſon for writing 


out the ſub-tack, nor does he alledge that any other a- 
B greement 
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„ | | 
greement was entered into 8 him and the petitio- 
ner, than that contained in the miſſives, or that any al- 
teration of, or deviation from che terms ſpecified in theſe 
miſſives was made before carrying them into execution 
by the ſub-tack; nay, he, in very plain terms, in his an- 
ſwers to the petitioner's repreſentation, acknowledges he 
believes the petitioner was in a miſtake ſo far when he 
ſigned the ſub-tack. His words are: It is in vain for 
the repreſenter to ſay, that the reſpondent muſt prove 
an alteration or deviation from the letter; for his an- 
ſwer is obvious, he has nothing to do with the letter: 
He is not bound ſo much as to open his mouth concern- 
ing it: The tack is the only evidence of the bargain, 
to which either your Lordſhips or he now can have re- 
courſe; and, if the defender pretends a deviation from 
the leaſe, he muſt prove it by a poſterior writing; Ano- 
ther anſwer might be, that the tack is probatio probata of 
the deviation; and it is impoſſible for the defender to 
prove the contrary, either in law or common ſenſe; for 
ſuppoſing that he ſigned it in a miſtake, that muſt de- 
pend upon his own aſſertion alone: The purſuer had 
no reaſon to object to his being in earneſt, or to reject 
the conditions proffered to him in the leaſe; and it 
would be impoſſible for the defender to avail himſelf of 
any thing the purſuer could ſay; for ſuppoſing him to 
go all the lengths the defender could deſire, it could 
only be, that poſſibly the defender might have been in 
a miſtake ; bat that being only an oath of credulity, as 
to the e of another man, could never affect the 
juſt, legal, and ſolid right, which the purſuer had acqui- 
red by the ſub-tack,” | 
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But this the petitioner takes to be very inconcluſive 
reaſoning: Suppoſing the accompt ſettled poſterior to the 
 ſub#tack oùt of the queſtion, the petitioner imagines, 
that, as the purſuer admits, no other directions were gi- 
ven for writing that ſub-rack but the miſſives, and that 
PER” 5A no 
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no alteration of, or deviation fr them had been intend- 
ed or communed upon between the parties; the miſtake. _ 
in the ſub-tack would have been ſufficiently inſtructed: 
But after that the parſuer himſelf has acknowledged the 
miſtake by a poſterior writing, viz. the docquetted ac- 
compt and diſcharge above-mentioned, and by giving a 
deduction of the multures of the whole crop, the peti- 
toner, with ſubmiſſion, cannot think there is any plauſi- 
bility in the purſuer's demand; for ſuppoſing that the 
docquetted accompt and diſcharge had not been granted, 
and that in ſtrict law the purſuer might have ſtuck by the 
tack, notwithſtanding the obvious miſtake which occaſi- 
oned its diſconformity to the miſſive, yet ſtill it is certain 
that he was bound in good conſcience to have rectified 
the miſtake; and therefore, ſince he has done ſo by giv- 
ing deduction for the multures of tae whole crop, it is 
clear that this proceſs ſhould be diſmiſſed ; becauſe it is 
triti juris, that no condictio indebiti lies for repetition of 
that quod naturaliter debetur. | | 
The purſuer's great argument was, that the ſub-tack 
preſumed an alteration of the original agreement ; but 
preſumptio cedit veritati: and that the truth is, that the o- 
| miſſion in the tack was owing to pure miſtake, is put out 
of all doubt, by the purſuer's not pretending that any o- 
ther direction than the miſſives were given to the writer 
of the ſub-tack, or that any the leaſt alteration of, or de- 
viation from the miſſives, was intended by the parties, 
and by the purſuer, at the firſt accompting, afterwards 
giving deduction of the multures for the whole crop, as 
appears from the docquetted accompt above-mentioned. 
| May it therefore pleaſe your Lordſhips, to review the Lord 
Ordinary's interlocutory, and to find that the preſent _ 
action for repetition, as 10 the multures, is groundleſs; 
and therefore to remit to the Commiſſary to alter his 
interlocutor as to that point, or to advocate the canſe, 
and aſſoilzie therefrom: © 
N According to Ho &c. 
N. 
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